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PER CURI AM

The appellant, Charles Luria (“Luria”), was the general
part ner of C. L. Mar sh/ 1 ngl ewood Limted Par t ner shi p
(“Marsh/ 1 ngl ewood”). Marsh/Ingl ewood planned to construct a hot el
i n Landover, Maryland. |In October 1988, the partnership obtained
construction financing from Standard Federal Savings Bank
(“Standard Federal”) in the formof tw notes, one for $9, 800, 000
and the other for $1,700,000. Both notes were secured by deeds of
trust that granted Standard Federal a lien on the property as well
as on the proceeds of the business. After Mrsh/Ingl ewood m ssed
several paynents, Standard Federal exercised its right to receive
all operating revenues attributable to the hotel’s operation.

On June 20, 1991, Luria and a representative of Standard
Federal entered into a letter agreenment whereby all proceeds
generated by the hotel would be deposited in an account nai ntai ned
and operated by Standard Federal. Under the ternms of the letter
agreenent, Marsh/Ingl ewood woul d continue to operate the hotel and
woul d submt requests to Standard Federal for the paynent of
operating expenses with priority for the nortgage, payroll and
suppliers. Standard Federal would wire the requested funds
directly to Marsh/ 1 ngl ewood’ s account.

Begi nning on June 24, 1991, WMarsh/Ingl ewood conmenced
depositing the hotel proceeds into the Standard Federal account.

The letter agreenent remained in effect until October 1992, when



Mar sh/ 1 ngl ewood filed for Chapter 11 bankruptcy protection. During
the termof the letter agreenent, a variety of federal, state and
| ocal taxes went unpai d.

Luria hinself filed for personal bankruptcy protectionin
May 1994 because of issues related to the hotel and the unpaid
taxes. At some point in the bankruptcy case, Luria asserted that
Standard Federal was responsible for the wunpaid taxes. The
bankruptcy trustee declined to pursue a claimfor the unpaid taxes
agai nst Standard Federal. After the trustee filed a notice that he
was abandoni ng any such claim the bankruptcy court permtted Luria
to pursue the claim hinself. Utimately, Luria's personal
bankruptcy estate paid $550,000 to satisfy the various obligations
to federal, state and |ocal taxing authorities.

I n Novenber 2002, Luria filed a conplaint in the United
States District Court for the District of Maryl and agai nst Standard
Federal and the Resolution Trust Corporation, the receiver for
Standard Federal. Luria clainmed that Standard Federal had a duty
to pay federal, state and | ocal taxes during the period covered by
the letter agreenent and asserted cl ai ns agai nst Standard Federal
for breach of fiduciary duty, indemification, negligence and
fraud. In March 2004, the United States Magi strate Judge’ granted

the notion for summary judgnent filed by the FDIC, the Resol ution

* This case was deci ded by the Magi strate Judge upon consent
of the parties under 28 U S.C. 8§ 636(c)(1).
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Trust Corporations’s successor. The Magi strate Judge held that
Luria had failed to denonstrate that Standard Federal had any | egal
duty to pay the taxes related to the hotel’s operation.

On appeal, Luria contends that the Magi strate Judge erred
in granting sunmary judgnent to the defendants because Standard
Federal did have contractual, |legal, and statutory duties to ensure
the paynent of all taxes during the termof the letter agreenent.
We affirm

W review the Magistrate Judge’'s grant of summary

judgment de novo. Hooven-lLewis v. Caldera, 249 F.3d 259, 265 (4"

Cr. 2001). Aparty is entitled to summary judgnment if there is no
genui ne i ssue of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Civ. P. 56(c). W reviewthe
record in the light nost favorable to the non-noving party.
Hooven-Lew s, 249 F.3d at 265.

Under Maryland law, the interpretation of a witten
agreenent is initially a question of law for the court. Suburban

Hosp., Inc. v. Dwiggins, 596 A 2d 1069, 1075 (M. 1991). When the

| anguage of an agreenent i s unanbi guous, however, a court wll not

construe the agreenent. General Mdtors Acceptance Corp. V.

Dani el s, 492 A 2d 1306, 1309 (Md. 1985). Instead, the parties are
presuned to have neant what a reasonabl e person in their positions

woul d have thought the plain |anguage stated. 1d.



The letter agreenment between Luria and Standard Feder al

provi ded as foll ows:

1. Al'l proceeds fromthe hotel are to be deposited in the
St andard Federal account on a daily basis.

2. Funds will be wired or transferred i nto your account upon
subm ssion of the bills you are requesting to be paid.
W will pay bill [sic] on a daily or weekly basis, or

whenever they need to be paid. Chris Long, Rick Mrrison
and nyself are authorized to permt a transfer of funds.

3. Al funds from the property are to be used for the
property. The priority of payment wll be for the
nort gage, payroll and suppliers.

4. There is no reason for any changes in managenent.

The Magi strate Judge exam ned the | anguage of the letter
agreenent and concl uded that the |anguage was cl ear, unanbi guous
and conplete, and did not indicate any intention for Standard
Federal to assunme Marsh/Inglewod s tax obligations or to act in
Mar sh/ 1 ngl ewood’ s best interests. Although Standard Federal did
pay the hotel’s real estate taxes on one occasion, the Magistrate
Judge concluded that this isolated paynent did not support a
concl usi on that Standard Federal had assuned all of the hotel’s tax
obligations. W agree with the Magistrate Judge's wel| considered
analysis of the letter agreenent and the circunstances at issue
here. The record does not support the existence of a contractual
duty on Standard Federal’s behalf to pay the hotel’s tax
obl i gati ons.

Luria contends that Standard Federal had a |egal duty
under the common |aw to pay the hotel’s taxes because a portion of

the hotel proceeds represented funds that were held in trust for



the taxing authorities. As the Magistrate Judge noted, however,
there is no basis in the evidence or |aw upon which to find that
Standard Federal held the hotel’s proceeds in trust for taxing
authorities. Control of the hotel’s proceeds, alone, does not
provi de a basis for alegal duty, particularly when Marsh/ | ngl ewood
retained the capacity to request funds for the paynent of all its
oper ati ng expenses.

On appeal, Luria references several provisions of the
I nt ernal Revenue Code and Maryl and’ s general tax |aw cl aimng that
these sections provide a statutory basis for Standard Federal’s
duty to pay the hotel’s tax obligations. H's reliance on these
statutes, however, is unavailing.

A person having control of the paynment of wages nay be
deened an enpl oyer responsible for withholding taxes. 26 U S.C. §
3401(d). In this case, however, Standard Federal did not pay
Mar sh/ 1 ngl ewood enpl oyees and did not nake any determination as to
whi ch enpl oyees shoul d be paid. Standard Federal sinply forwarded
funds to Marsh/ I ngl ewood. Mar sh/ 1 ngl ewood retained control and
discretion in the paynent of wages to its enpl oyees.

A “responsi bl e person” may have a duty to ensure paynent
of withholding taxes if that person had the actual authority or
ability to pay the taxes owed. 26 U S.C. 8 6671(b); Plett wv.

United States, 185 F.3d 216, 219 (4'" Cir. 1999). Al so see MI. Code

Ann., Tax-Gen. § 10-905(d). Here, however, Marsh/Ingl ewood



retained the authority for day-to-day nanagenent of the hotel
controlled the conpany’s payroll, had the power to wite checks
after receiving funds from Standard Federal, and had the sole
ability to hire and fire enpl oyees. Thus, Marsh/ 1 ngl ewood, not
Standard Federal, was the “responsible person” liable for the
paynment of w thhol di ng taxes.

A lender may be liable for payroll taxes if that |ender
“supplies funds to or for the account of an enployer for the
speci fi c purpose of payi ng wages of the enpl oyees of such enpl oyer,
wi th actual notice or know edge . . . that such enpl oyer does not
intend to or will not be able to nake tinely paynent or deposit” of
the required anounts of payroll taxes. 26 U.S.C. 8§ 3505(b).
Liability under this section “presupposes advances for the specific
pur pose of paying wages with actual notice or know edge that the
trust funds will not or cannot be paid by the enployer.” Abrans v.

United States, 333 F. Supp. 1134, 1147 (D.C. W Va. 1971). Here,

however, there is no evidence in the record that Standard Federal
had actual notice or know edge that Marsh/Ingl ewood or Luria were
not paying the proper anmount of w thhol di ng taxes.

We agree with the Magi strate Judge that Standard Feder al
was under no duty, legal, contractual or statutory, to pay the tax
obl i gati ons of Marsh/Inglewood. As aresult, we also agree that it
IS unnecessary to consider Standard Federal’s argunment that Luria' s
clainms are barred by Maryland’s three year limtations period. The

decision of the district court is therefore



AFFI RMVED.



